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Mr. Chairman, honourable Senators,  

 

thank you very much for the invitation, and for the possibility to make some observa-
tions on the suggested legislation.  

 

Let me stress that I do not intend to interfere in inner-polish matters. If there is a 
democratic majority for the suggested legislation in Poland, there is a majority for the 
suggested legislation.  

All I want to point out is that with this legislation, Poland will distance itself from core 
European standards of law.1 Here is the test: Is it possible to become an EU member 
without independent judiciary? Answer: No. In turn, this means for actual Member 
States that going down this road may lead to a point where the membership of Po-
land in the European Union will not be possible anymore.  

Again, this is a perfectly legitimate choice. As Brexit proves, membership in the EU is 
not mandatory, contrary to the infamous equating of European Union and Soviet 
Union. The EU is totally free-will based. If there is a democratic decision and majority 
in Poland to get out of the EU, we other Europeans have to respect that.  

 

I would still deeply regret such a development, though.  

I have been co-teaching here in Warsaw at the Law faculty for the last 20 years each 
and every year. Since 2000, I have been closely following the pre-accession efforts, 
then accession, Poland becoming and being a trusted Member State.  

When I assisted to the hearing at the Polish Constitutional Tribunal on the European 
Arrest Warrant here in Warsaw in 2005, I saw European constitutional law standards 
in action.  

Then, I followed the dismantling of the Constitutional tribunal and of the independ-
ence of the judiciary with disbelief and sadness.  

I am sad because I strongly believe that Poland’s place is inside the European Union, 
not outside. But this will not be possible without independent courts and without re-
specting the European community of law. 

 

* 

I want to make two points on the distance that the suggested law will establish be-
tween Poland and EU rule of law standards from a German law perspective. 

The first is on the interference of politics in the selection and promotion of judges. 
The second is on the relationship of the German constitution and EU law.  
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On both points, there seem to be misunderstandings and misrepresentations of 
German law in the current Polish debate.  

Let me be very clear: It is simply wrong to claim that the suggested legislation is 
close to German law.   

 

I. 

 

First, on politics and the judiciary.  

After World War II, it was a conscious decision in Germany not to leave recruitment 
and promotion in the hands of the judiciary that was to a large extent the same judi-
ciary that had actively or tacitly helped the Nazi regime.  

In order to establish trust in the rule of law and the independence of the judiciary after 
the dictatorship, parliamentarians or officials accountable to parliament were given a 
role in appointing and promoting judges.  

But – and this seems to be one of the points misrepresented in the Polish debate – 
appointment and promotion are first and foremost based on qualification and merit. 
Only the best and brightest can become judges.  

It is impossible to appoint a judge simply because he or she has the party affiliation 
of the respective majority. The democratic element in the German system is not an 
entitlement for the ruling majority to put “their” people in the courts. It is quite the op-
posite: Democracy in the German constitution means safeguarding pluralism.  

This is particularly clear in the appointment rules for the constitutional court: To be-
come a judge there, you need a majority of two thirds of parliament.2 Those judges 
then are the ultimate guardians of the independence of the entire judiciary, as guar-
anteed by the constitution.  

And this works.  

 

II. 

 

Another misunderstanding concerns the relationship of German constitutional 
law and the European legal order.  

No, the German constitution does not allow to simply trash the promises given to all 
other Member States when signing the founding treaties.  

The German constitution imposes a constitutional aim to pursue a United Europe 3 
and a constitutional duty of “friendliness towards European integration”.4 The Ger-
man constitutional court ruled that the ECJ is functionally a domestic court, making it 
a breach of the German constitution, a violation of the right to the lawful judge, if any 
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German court ignores the EU law obligation to submit a preliminary reference to the 
European Court of Justice.5  

It is true, though, that the German Constitutional Court also indicated constitutional 
limits of Germany’s participation in European integration. The German Constitutional 
Court has repeatedly stressed that it would not accept an infringement on German 
constitutional identity and the EU acting ultra vires, outside its powers and compe-
tencies.6  

But these are highly hypothetical scenarios.7 Imagine an EU ruled by a majority of 
states that abolish the rule of law in their countries and in EU law – that scenario 
would require defending the German rule of law against EU law.  

The respect of national constitutional identity is laid down in Art 4 TEU 8 and the 
European Court of Justice has accepted this.9 Of course, you can’t claim national 
constitutional identity to do away with the rule of law domestically.  

Note also that the German court has emphasized that the identity control and the 
ultra vires-control require the German Constitutional Court to submit the issue to the 
ECJ first.10  

This is about a conversation between the courts 11 and an effort to find common 
ground.12 This is what constitutional pluralism is all about,13 to briefly bring in a theo-
retical debate that I also saw distorted in the Polish discussion.  

Just some weeks ago, the German Constitutional Court has accepted to use EU 
fundamental rights as negative rights against German public authority.14  

Outside the identity issue, the German Constitutional Court accepts the primacy of 
EU law on the entire, I repeat, the entire German legal order, I quote: „the preced-
ence of application of Union law before national law also applies to conflicting 
national constitutional law“.15 That was stated in the OMT case, in the context of the 
Euro crisis, in 2016. 

 

* 

 

Let me conclude. Here’s the lesson from the German post-dictatorship experi-
ence:  

Don’t destroy trust in the judiciary. Don’t put your people in the courts because they 
are your people, as this will destroy trust.  

And trust is also the keyword in the EU law context. As I said in the beginning: This is 
not about lecturing you that our system is better than yours. It is the free decision of 
this country how to set up the judiciary.  

But the suggested reform comes with a hefty price tag: the cost of pushing the reform 
through would not only be a legal battle in front of the European Court of Justice and 
the European Court of Human Rights.  
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It would be the loss of trust of all the players interacting with the Polish legal system. 
Each and every cross-border activity would be contaminated: “How can we still trust 
anything emanating from the Polish legal order if there is no independent judiciary?” 

This would not only affect European arrest warrants, but basically everything related 
to the EU common market and has the potential to effectively disrupt Poland’s ac-
cess to the common market.  

 

As I said, ultimately, the consequence would be to drop out of the European Union. I 
would deeply regret losing Poland as an EU Member State. But this is what is at 
stake.  

Thank you very much. 
 

________________ 
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